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The Year’s Best Articles from the Leading On-Line Source of New Research on the American
Revolution and Founding ErasThe Journal of the American Revolution, Annual Volume 2020,
presents the journal’s best historical research and writing over the past calendar year. The
volume is designed for institutions, scholars, and enthusiasts to provide a convenient overview
of the latest research and scholarship in American Revolution and Founding Era studies. The
thirty-six articles in the 2020 edition include: Bernard E. Griffiths: Trumpeter Barney of the
Queen’s Rangers, Chelsea Pensioner—and Freed Slave by Todd W. BraistedThe Declaration of
Independence: Did John Hancock Really Say that about his Signature?—and Other Signing
Stories by J. L. BellLes Habitants: Collaboration and Pro-American Violence in Canada, 1774–
1776 by Sebastian van BastelaerMisadventures in the Countryside: Escape from a British Prison
Ship by Katie Turner GettyThe Revolutionary Memories of New York Loyalists: Thomas Jones
and William Smith, Jr. by Cho-Chien FengThe East India Company and Parliament’s “Fateful
Decision” of 1767 by Steven NeillMassachusetts Privateers During the Siege of Boston by
Alexander CainThe Constitution Counted Free Women and Children—And It Mattered by
Andrew M. Schocket, with Kinzey M. McLaren-Czerr and Colin J. SpicerHow Magna Carta
Influenced the American Revolution by Jason YoncePutting a Price on Loyalty: Mary Loring’s List
of Losses by John Knight
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SCHOCKET, KINZEY M. MCLAREN-CZERR, COLIN J. SPICERAmerica’s Revolution Against
Toleration: The Rise of True Religious Liberty • BRIAN PATRICK O’MALLEYThe Decision that
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BiographiesIndexEDITOR’S INTRODUCTIONThe American Revolution and the Founding Era of
the Unites States is remembered largely in terms of battlefields and assembly rooms, the places
where soldiers fought and legislators sparred. Almost every aspect of these land-based
activities, however, was connected in some way to the water—the rivers, lakes, seas, and
oceans that afforded the best means of mass transportation.During 2019, contributors to the
Journal of the American Revolution remembered well the importance of the waterways,
providing articles about ships, captains, sea battles, and waterborne trade. It is fitting that these
articles feature heavily in this, our seventh annual compilation of selected articles: the revenue-
raising Molasses Act directed at maritime trade of a critical commodity; a sea voyage by
pamphleteer Thomas Paine before he gained fame; a businessman’s exploits on the wartime
Mississippi River; America’s first warship, before a navy was even formed; the sufferings of
American seamen held captive on a decommissioned hospital ship; the Revolutionary War
service of the father of one of America’s most famous admirals; gunboat diplomacy as practiced
by an American naval captain; and some of the adventures of John Paul Jones. These and other
topics are brought to life with the journal’s emphasis on primary sources and personal
accounts.There’s a lot about things on land too, from England’s Magna Carta to Canada’s
Habitants, to the first Frenchman to serve in the war, to a slave-turned-bugler who earned a
British pension. And of course John Hancock’s signature—no book on the time period would be
complete without a flourish.And holding a book is a completely different experience from
accessing an article on a computer or smart phone. While it is vitally important to provide well-
researched history where it is convenient for today’s readers (let alone the remarkable ability to
add, correct, publish, and engage with research, writing, and a community of readers and
writers in nearly real-time), having a selection of articles conveniently brought together in book
form showcases the strength of a very old technology: here the articles are connected with a
common thread, weaving a narrative that is impossible to duplicate online. We are pleased to be
able to offer select articles from the Journal of the American Revolution in this fashion; while
much on the internet can end up as ephemera, lost in electronic space, here some of the finest
research and writing that first appeared on a screen is presented in a format as familiar to an
eighteenth-century reader as it is today.The East India Company and Parliament’s “Fateful



Decision” of 1767STEVEN NEILLIndia, the fabled land of rubies, diamonds, gold, tigers, and
mystery, captured the imagination of the British people in the mid 1700s. Robert Clive provided
fodder for gossip when he returned to England in 1760 with a reported “£1,200,000 in cash, bills,
and jewels. He is said to be the richest subject in the three realms”1 Along with tales of unlimited
wealth for those fortunate enough to go to India, were the stories of corruption, brutality, and
profiteering by the employees of East India Company.Founded in 1600 with a Royal Charter as a
trade monopoly between Britain and the Mogul Empire of India, the East India Company would
eventually make its directors more potent than most kings. The company’s private army, built
initially to guard their warehouses, conquered Bengal, the wealthiest state in India, during the
battle of Plassey in 1757 under the leadership of Robert Clive. That victory made the company
the controller and tax collector of over one hundred million people. Following the battle, Clive
received “£2.5 million (over £250 million in today’s currency) from the Bengal treasury for the
Company and £160,000 for himself.”2 Following a victory at Buxar in 1766, the price of the
company’s stock increased 263 percent.3Between the 1760s and the 1780s, two to three
hundred English officials returned from India. Most enjoyed a very comfortable living, but several
bought large estates and became members of Parliament.4 Called Nabobs, they were despised
by most Englishmen for their extravagant spending and excessive power. Prime Minister William
Pitt said of the returning Nabobs in a January 22, 1770 speech:For some years past, there has
been an influx of wealth into this country, which has been attended with many fatal
consequences, because it has not been the regular, natural produce of labor and industry. The
riches of Asia have been poured in upon us, and have brought with them not only Asiatic luxury
but, I fear, Asiatic principles of government. Without connections, without any natural interest in
the soil, the importers of foreign gold have forced their way into Parliament by such a torrent of
private corruption, as no private hereditary fortune could resist. My Lords, not saying but what is
within the knowledge of us all, the corruption of the people is the great original cause of the
discontents of the people themselves, of the enterprise of the Crown, and the notorious decay of
the internal vigor of the Constitution.5WILLIAM PITT AND HIS TAX PLANWhile the lengthy and
costly Seven Years War may have made England the mistress of the waves and holder of a
worldwide empire, it left them with a national debt of £140,000,000, double what it was before
the war. William Pitt became prime minister after George Granville’s disastrous attempt to tax the
American colonists through the Stamp Act. While he was secretary of state, Pitt had received a
letter from Robert Clive stating that the East India Company could realize £2 million a year profit
from its Indian conquests. Pitt saw India as the “greatest of all objects”6 and believed taxing its
profits was preferable to taxing the American colonies. Pitt, like the Americans, concluded that
although Parliament could levy taxes on the colonies, it should not. Pitt was also not alone in
regarding India as a way to balance the books. Privy Council President William Beckford wrote
Pitt a letter that stated: “we must look to the East and not to the West,” meaning looking at the
East India Company as a means to fill British coffers.7Pitt may have had other reasons for
defending the colonists against taxes as well. During the Sugar Act of 1764 and the 1773 Tea



Act, the colonists had used non-importation agreements to limit the number of products they
imported from Britain. The effect of this cannot be understated; the colonists were buyers of
more than forty percent of all British manufactured goods in 1774.8 Also, American colonists
owed British merchants almost £3 million, which the merchants were afraid of losing.9
Additionally, Pitt was aware that numerous London merchants would be willing to pay a lot of
money to the treasury if the government broke the East India Company’s monopoly over trading
in the East.When Pitt proposed a Parliamentary inquiry into the affairs of the company, he
believed that although it should retain its trading privileges while its charter was in force, it did
not have the right to revenue generated in the territory nor should it have the responsibility to
govern; both of which belonged to Britain. Pitt also stressed that the unrestrained corruption and
subjugation prevailing in India called for parliamentary intervention. Pitt saw the revenue from the
company as the “redemption of a nation, within reach of being saved at once by a kind of gift
from heaven.”10 He proposed to look into taxing the vast wealth of the company to balance the
national budget. He also intended the inquiry to examine the company’s method for rewarding
dividends and to look into the reports of corruption.Pitt considered revoking the company’s
monopoly trade agreement in India, opening it to competition from other British merchants. The
London Political Journal printed Pitt’s impression of the company: “the lofty Asiatic plunderers of
Leadenhall Street [location of the company headquarters] who were pouring the wealth of the
east into the laps of Nabobs instead of the coffers of the British Exchequer.”11 This inquiry
divided the administration with Pitt and Lords Grafton, Shelburne, and Camden agreeing that
sovereignty in India belonged to the Crown, and that open debate in Parliament was the best
way to settle the issue. Pitt said of the matter:On the whole, there is in substantial justice a mixed
right to the territorial revenues between the State and the Company as joint captors; the State
equitably entitled to the larger share as the largest contributor in the acquisition by fleets and
men. Nor can the Company’s share, when ascertained be considered as private property, but in
trust for the public purposes of India and the extension of trade; never, in any case, to be
portioned out in dividends to the extinction of the spirit of trade.12Concern over the power of the
Nabob’s in Parliament was not limited to members of the cabinet; Gentlemen’s Quarterly
Magazine pondered in their April 1767 edition “whether the freedom or the slavery of this island
shall result”13 because of their [the East India Company] continued acquisition of power.Lords
Townshend, Grenville, and Conway however, believed the company’s claim to sovereignty was
stronger, and the issue was settled in private negotiations between representatives of
Parliament and the company.Sadly, at this time Pitt was bed-ridden with gout and barely able to
receive visitors, let alone dictate policy. His inability or unwillingness to convey his intentions to
Grafton, Shelburne, Camden, and others loyal to him left the door open for the demagogue
Townshend (who was later a stockholder of the East India Company) to control the issue. Basil
Williams would say of the Pitt and Townshend rivalry:Townshend had no high conceptions of
State policy and was supremely indifferent to the question of right as between the Crown and the
Company: but his responsiveness to popular feeling taught him that the public expected



something out of the Bengal revenues, and he proceeded to obtain it in the manner least
disagreeable to his friends in Leadenhall Street. He damped down Beckford’s inquiry on the plea
that he was making a private arrangement with the Company which was the method condemned
beyond all others by Chatham: “the whole becomes a farce,” he moaned, “and the Ministry a
ridiculous phantom. not by the force of factions from without, but from a certain infelicity (I think
incurable), which ferments and sours the councils of His Majesty’s servants.”By Townshend’s
bargain with the directors, the Company retained all their old privileges and was left in
undisturbed enjoyment of the new revenues, in consideration of a trifling payment to the public
and restraint imposed on excessive dividends. The proposal, Chatham vainly told a friend,
“deserves the highest disapprobation of Parliament. . . . It barters away in effect the great right
and interest of the nation (which if duly and wisely asserted would have brought effectual relief)
for the convenience of the present minute.” But Townshend was now the master. No inquiry, such
as Chatham had demanded, was held on the state of India, no abuses were redressed, and no
conditions were attached to ensure the good government of the new provinces.14Pitt’s
proposed Parliamentary inquiry faced several hurdles, not the least of which was that up to a
third of the Members of Parliament had stock in the company.15 The investigation also united
several organizations created by royal charters, including the City of London, in opposition
because they were unsure how a change in the charter of the East India Company might affect
their own charters. Edmund Burke even resisted the inquiry because of how it might affect the
people’s rights to property: “To make a most important Revolution indeed in the whole Policy of
this Country with regard to its Laws[,] its Commerce and its Credit” because it restricted “by a
positive arbitrary Regulation the enjoyment of the profits which should be made in Commerce”
and did so by taking profit from the East India Company, even though “it sinned against no rule
prescribed by Law.”16At the same time, Charles Townshend offered his revenue acts as a way to
quell the mutiny in the American colonies and force them to pay their way. Parliament lost
interest altogether in Pitt’s India concerns when the company agreed to pay £400,000 in duties
and limit the amount of dividend they would pay their stockholders. Starting in June 1767,
Parliament made what historian Oliver Morton Dickerson called its most “fateful decision” and
they passed the Townshend Acts.17Pitt said in his 1770 State of the Union address:The
abolition of inland trade on private account is highly laudable, as far as that provision goes; but I
would assuredly carry the prohibition further, and open again to the natives and other eastern
merchants the inland trade of Bengal, and abolish all monopolies on the Company’s account;
which now operate to the unjust exclusion of an oppressed people, and the impoverishing and
alienating of those extensive and populous provinces. The hearts and good affections of Bengal
are of more worth than all the profits of ruinous and odious monopolies.18While Pitt fought for
more Parliamentarian control over the East India Company, he also argued for moderation
towards the American colonies, as he did in his last speech before Parliament in January
1775:An hour now lost may produce years of calamity—I contend not for indulgence but justice
to America. Resistance to your acts was necessary as it was just. The Americans are a brave,



generous, and united people, with arms in their hands and courage in their hearts: three millions
of them, the genuine descendants of a valiant and pious ancestry, driven to those deserts by the
narrow maxims of a superstitious tyranny. Of the spirit of independence animating the nation of
America, I have the most authentic information. Destroy their towns and cut them off from the
superfluities, perhaps the conveniences of life . . . And they would not lament their loss while they
have—what, my Lords?—their woods and their liberty. Such a united force, what force shall we
muster to oppose it, a few regiments in America and 11,000 or 8,000 men at home? The idea is
too ridiculous to take up a moment of your Lordships’ time. Laying papers on your table or
counting numbers on a division will not avert or postpone the hour of danger. It is not repealing
this act Parliament; it is not repealing a piece of parchment, that can restore America to our
bosom: you must repeal her fears and her resentments, and you may then hope for her love and
gratitude.19Several historians have cited Pitt’s support towards the American colonies and his
disdain for the East India Company as evidence that his 1767 plan intended to tax the revenues
from the Company while leaving the colonies alone:The East India Company [whom] . . . British
military forces had supported. . . . [William Pitt, the earl of] Chatham . . . it is proposed that the
company should pay an annual rental to the government and that the dividend policy of the
Company should be regulated by the government to prevent speculation in the company’s
stocks. [Furthermore], revenues from the Company could have made up the national deficit and
averted the taxation issues with the American colonies.20Pitt sought to do justice to Ireland and
Anglo-American colonies, to inaugurate Parliamentary reform in England and to secure the
transfer of the government of British India from the East India Company to the British crown; but
he was obliged to retire from public affairs because of ill-health.21EAST INDIA COMPANY AND
THE RETURN TO PLUNDERAs for the East India Company, employees continued to skim its
profits, forcing the government to grant the company a £1.2 million loan, and to give support in
selling its enormous stockpile of tea. “The Bailout in part demonstrated the extent to which
Parliament itself had come under the sway of nabob money and influence because it had
become clear from the previous decade how many were sitting members had significant shares,
and often proprietary interests, in Company fortunes.”22 With the help of William Pitt, Parliament
passed the Regulating Act of 1773, installing a series of economic and administrative reforms
over the company.WHAT IF?The most crucial year between the French and Indian War and the
Revolution was 1767. The colonies were content after the repeal of the Stamp Act and could
have remained that way for the foreseeable future had Parliament followed Pitt’s plan. So the
questions remain: what if Parliament had taxed the East India Company and strengthened trade
with the American colonies instead? How much did the company influence Parliament’s decision
to set aside Pitt’s plans to instead demand a “rent” payment from the company? Could his plan
have saved the Anglo-American Union?1. Sir George Forrest, The Life of Lord Clive (London:
Cassel and Company, LTD, 1918), 172.2. William Dalrymple, “The East India Company: The
original corporate raiders,” , accessed July 14, 2019.3. James Mill, The History of British India,
3rd edition (London: Baldwin, Cradock, and Joy, 1826), Vol. 3, .4. Philip Lawson and Jim Phillips,



“‘Our Execrable Banditti’: Perceptions of Nabobs in Mid-Eighteenth Century Britain,” Albion: A
Quarterly Journal Concerned with British Studies, vol. 16 no. 3, (Autumn 1984): 225–241.5. John
Taylor, The Identity of Junius with a Distinguished Living Character Established (New York: Kirk
& Mercein, 1818), 249-250.6. Augustus Henry Fitzroy, Autobiography and Political
Correspondence of Augustus Henry, Third Duke of Grafton (London: John Murray, 1898),
110-111.7. William Hunt, The Political History of England (New York: Longman’s, Green, and
Co., 1905), 10: 80.8. “1754-1783: Business and the Economy: Overview,” , accessed 07 15,
2019.9. Richard B. Sheridan, “The British Credit Crisis of 1772 and The American Colonies,” The
Journal of Economic History, 1960: 161-186.10. Fitzroy, Autobiography and Political
Correspondence, 110-111.11. John C. Miller, Origins of the American Revolution (Boston: Little,
Brown, and Company, 1943), 244.12. Basil Williams, The Life of William Pitt, Earl of Chatham
(New York: Longmans, Green, and Company, 1914), 2: 233-236, 305.13. Nick Robins, The
Corporation That Changed the World (London: Pluto Press, 2012), 106.14. Williams, The Life of
William Pitt, 233-236, 305.15. Lenny Flank, The East India Company: A History, , accessed July
15, 2019.16. Paul Langford, The Writings and Speeches of Edmund Burke (Oxford: Clarendon
Press, 1981), 2: 65-66.17. Oliver Morton Dickerson, “England’s Most Fateful Decision,” The New
England Quarterly Vol. 22 No 3 (1949), 388-394.18. Kate Hotblack, Chatham’s Colonial Policy: A
Study in the Fiscal and Economic Implications of the Colonial Policy of the Elder Pitt (London: G.
Routledge & Sons, Limited, 1917), 96.19. Williams, The Life of William Pitt, 233-236, 305.20. J.
C. Long, George III: The Story of a Complicated Man (Boston: Little, Brown, and Co., 1960),
178.21. John H. Clifford, Library of World History: Containing a Record of the Human Race, Vol.
VII (Chicago: Western Press Association, 1914), 3192.22. Dirks, Nicholas B. Dirks, The Scandal
of Empire (Cambridge: Belknap Harvard, 2006), 15.The Molasses Act: A Brief HistoryKEN
SHUMATEThe Molasses Act of 1733 levied a duty of six pence per gallon on foreign molasses
imported into British colonies in North America. The duty was not intended to raise revenue, but
to be a prohibition against the importation of molasses from foreign sugar plantations. It was at
first a nullity, a dead letter, but three decades later was enforced and amended into an act
intended to produce revenue, thereby becoming part of the dispute over the authority of
Parliament to tax the colonies.Molasses was important; other duties were imposed by the
Molasses Act, but the molasses prohibition was the motivation for its enactment. John Adams, in
a reflective mood long after Britain and America went separate ways, wrote to a friend, “I know
not why we should blush to confess that molasses was an essential ingredient in American
independence.”1There is a backstory to the Molasses Act, beginning in the early eighteenth
century.2THE MOLASSES TRADEBritish sugar colonies—islands in the West Indies—were in
dire competition with foreign sugar islands (largely French). In addition to sugar, all these islands
exported the by-product of sugar production: molasses. Over time, northern continental colonies
had developed an economy dependent on plentiful and inexpensive molasses; it was there
distilled into rum, an export necessary to obtain specie for further trade. These colonies
imported molasses from all the sugar islands, most often in exchange for fish, lumber, horses,



and other provisions necessary for the livelihood of the largely single-crop plantations. The
British islands, not faring well against the competition, resented that their sister colonies
supplied the French with these indispensable provisions, and complained to British officials that
the trade should be prohibited.After decades of futile argument, the British sugar planters
planned to bring the matter before Parliament. This was not good news for the Americans as the
sugar interests held substantial influence in the House of Commons. A blizzard of pamphlets
followed, leading up to the 1731 session of Parliament.Here is the gist of the arguments. In late
1730 the Board of Trade read this essay supporting the sugar islands. The foreign sugar islands
could not, “subsist without the horses from New England, nor . . . without New England lumber,
such as staves, hoops and beading especially, consequently [if they did not have such supplies]
little sugar could be made among them.”3And British merchants submitted a petition on behalf of
the American colonies.It would be very impolitic to obstruct the [northern colonies] from taking
melasses, and even rum, from the French islands . . . as our own sugar colonies are unable to
supply the immense quantities of melasses [necessary for American trade]. . . . The prohibiting
the continental people from purchasing of the foreign colonies their sugar, rum, and melasses,
or even laying high duties on them, would utterly destroy a commerce of . . . great consequence
to the northern colonies. . . . Neither could they dispose of the product of their lands and labour, a
great part of the profits whereof centers in Great Britain, in payment of the manufactures they
have from thence.4THE MOLASSES BILL OF 1731The sugar islands directly petitioned
Parliament on February 23, 1731:That divers of his Majesty’s subjects, residing within his
dominions in America, and elsewhere, had of late years carried on a trade to the foreign Sugar-
Colonies in America, from whence they were supplied with sugar, rum, molosses . . . [the result
being] injurious to the trade of this kingdom, and greatly impoverished the British Sugar-
Colonies; and therefore the Petitioners prayed the consideration of the House, and such relief as
the House should think fit.5The result was a bill to prohibit American trade with foreign sugar
colonies entitled, “An Act for the better Securing and Encouraging the Trade of his Majesty’s
Sugar Colonies in America.” The preamble makes no bones about favoritism:Whereas the
Welfare and Prosperity of his Majesty’s Sugar Colonies in America, are of the greatest
Consequence and Importance to the Navigation, Strength, and Wealth of this Kingdom: And
whereas, of late Years a Trade has been carried on by divers of his Majesty’s Subjects on the
Continent of America to the Foreign Sugar Colonies there, to the great Prejudice and
Discouragement of his Majesty’s said Sugar Colonies. For remedy whereof . . . .Section 1.
Enacted, that . . . no sugar, rum, or molasses, of [foreign sugar colonies] shall be imported
into . . . his Majesty’s colonies or plantations of America. . . .7. And whereas great numbers of
horses and great quantities of lumber have been exported [from North American colonies] to the
foreign sugar colonies [such export is now prohibited]6This is an odd bill; although the right of
Parliament to impose trade restrictions was well established, past restrictions had always been
formulated in an evenhanded manner. This bill is different: it clearly favors one set of colonies
over another. The bill passed the House of Commons on April 14, but was killed in the House of



Lords as being detrimental to trade of the empire.THE MOLASSES BILL OF 1732Leading up to
the 1732 session of Parliament (to again consider the bill of prohibition), there was another
blizzard of argument regarding the trade involving molasses. The Board of Trade characterized
the essays this way: “The papers . . . consist of many allegations, but of allegations only, and not
of proofs, which has brought this matter hitherto no farther than to an issue upon the facts in
dispute between the opposite parties.”7The debate on another bill to encourage “the Trade of his
Majesty’s Sugar Colonies in America” began on February 23, 1732 in the House of Commons.
After a period of rancorous argument, James Oglethorpe made this point.There never was
perhaps before this House an Affair of greater Moment, than the Affair which is now before us.
The whole British Trade, all our Colonies and Settlements in America, may be ruined and
undone, or very much encouraged and strengthened by the Resolutions we come to upon the
present Occasion.He advocated balance, pointing out the advantages of both the sugar islands
and New England. Then:We ought not to encourage or raise one Colony upon the Destruction or
Detriment of another; much less ought we to grant a Favour to any Subject, or to any particular
Set of People, which may prove to be against the publick Good of the Nation in
general.Oglethorpe believed the bill was flawed; the Commons should not send, “up a Bill to the
other House, so irregular or so improper, that they may find themselves under a Necessity of
throwing it out.”8But on March 15, the bill passed and was sent up to the House of Lords. After
careful deliberation, the Lords again killed the bill.Richard Partridge (agent for Rhode Island and
New York) wrote to Gov. Joseph Wanton of Rhode Island on April 3 to explain a change of
direction in the strategy of the sugar planters—not a prohibition, but a duty intended to act as a
prohibition” “But I am told that it is intended next Sessions of Parliam to lay a duty on Foreign
Rum and Molasses imported into our North Colonies.”9 This was an ominous step. The duty
would be a sham, embedded in what was claimed to be a revenue act, a money bill, thereby
giving greater weight to desires of the House of Commons.THE MOLASSES ACT OF
1733Using the same title as the bill of 1731—”An Act for the better Securing and Encouraging
the Trade of his Majesty’s Sugar Colonies in America”10—the 1733 bill reaffirmed the essential
nature of the act: prohibition, not revenue. The new preamble retained the flavor of
favoritism.Whereas, the welfare and prosperity of your Majesty’s sugar colonies in America are
of the greatest consequence and importance to the trade, navigation, and strength of this
kingdom; and whereas, the planters of the said sugar colonies have of late years fallen under
such great discouragements that they are unable to improve or carry on the sugar trade upon an
equal footing with the foreign sugar colonies without some advantage and relief be given to them
from Great Britain; for remedy whereof, and for the good and welfare of your Majesty’s subjects,
we, your Majesty’s most dutiful and loyal subjects, the commons of Great Britain, assembled in
Parliament, have given and granted unto your Majesty the several and respective rates and
duties hereinafter mentioned.Supporting the sham of a money bill, the preamble had words of
donation usually associated with taxation: “have given and granted unto your Majesty.”11The
molasses duty was:That from and after [December 25, 1733] there shall be raised, levied,



collected and paid [duties on rum and other spirits, payable in money of Great Britain] and upon
all molasses or syrups of such foreign produce or manufacture . . . the sum of sixpence of like
money for every gallon thereof.The prohibition against export of horses and lumber prominent in
the 1731 bill was dropped since this prohibitive import duty was intended to effectively stop
American trade with the foreign islands.The bill included enforcement provisions:And be it
further enacted, that in case any of the said commodities shall be landed . . . before the duties
[are paid, all such goods] shall be forfeited; and all and every such goods as shall be so landed
or put on shore, contrary to the true intent and meaning of this act, shall, and may be seized by
the governor or [customs officials] and all and every such offence and forfeiture, shall, and may
be prosecuted for and recovered in any court of admiralty in his majesty’s colonies or plantations
in America [or in a court of record] at the election of the informer or prosecutor. . . . Penalties and
forfeitures so recovered there shall be divided as follows: one third part for the use of his
majesty . . . to be applied for the support of the government of the colony or plantation where the
same shall be recovered, one third part to the governor or commander in chief of the said colony
or plantation, and the other third part to the informer or prosecutor, who shall sue for the same.
[And on and on.]In 1818, in private correspondence, John Adams quoted the enforcement
provisions and called the act: “the most arbitrary among Statutes that were all arbitrary, the most
unconstitutional among Laws which were all unconstitutional.”12DEBATE IN THE HOUSE OF
COMMONSDebate on the bill further muddied the water about whether it was intended to
prohibit importation or to result in revenue. Our interest starts with this motion made by Colonel
Bladen on February 21, 1733, “That a Duty of 6d. per Gallon, Sterling Money, be laid on all
foreign Molasses and Syrups imported into any of his Majesty’s Colonies or Plantations in
America.”Sir John Barnard rose in opposition to ask if the duty was intended to be prohibitory,
cutting off all trade with the foreign islands. Bladen replied:The duties proposed would not prove
an absolute prohibition, but [they are intended] as something that should come very near it, for in
the way the northern colonies are, they raise the French islands at the expense of ours, and
raise themselves . . . to an independency.After more resolutions and debate: “These Resolutions
being all agreed to as above recited, a Bill was ordered to be brought in pursuant
thereto.”13While the House of Commons was debating the bill, Partridge reported to Governor
Wanton on February 28. Here he characterized the duty as a tax.This now comes to acquaint
thee that thro the restlessness of the West India Gentlemen (who have the ministry on their
side), the House of Commons have lately come into Resolutions to impose a duty upon Foreign
Sugar, molasses and Rum that shall be imported into our Plantations . . . and it is generally
thought the Bill will pass. . . . I am of the opinion if such a Law take place, (besides the present
Injury it will do), it will be rather worse in the consequence of it than the Bill of prohibition last
year, because of the levying a Subsidy upon a free People without their knowledge against their
consent, who have the libertys and immunities granted them [of] Natural born Subjects.He
explained why it was worse—and was prescient about the act being called a precedent for
further taxation.. . . besides it may be drawn into a President for the future, for by the same Rule



that a British Parliament imposes a duty on the Kings Subjects abroad, who have no
Representatives in the State here, they may from 4/ advance to 20/— to £100, on different
things, and so on ad infinitem which is an infringement on liberty and property and as I
apprehend a violation of the right of the subject.14This was a pivotal issue—the distinction
between the right of Parliament to restrict trade (an accepted precedent), and the taxation of
American imports for revenue (an innovation). In later years, this distinction became one of the
central issues in the controversy over the authority of Parliament.DEBATE ON A PETITION:
MONEY BILL OR TRADE REGULATION?On March 8, the House was asked to admit a petition
from Rhode Island against the bill. The resulting debate primarily dealt not with the merits of the
petition itself, but whether the petition should be heard.15 Barnard argued that: “the Bill may
absolutely ruin their trade, and since they were subjects of England, and were not represented, it
was but just they should be heard.”Sir William Yonge was against hearing the petition.The
petition [prays] for leave to be heard against a Bill now pending in this house, by which some
certain duties are to be laid on several commodities mentioned in the Bill. I believe, Sir, it has
been the constant usage of this house for many years, to receive no petitions against duties to
be laid on.He then objected to the nature of the petition.However, Sir, I must take notice of
another thing, which I observe in the petition . . . They therein tell us, that as to the Bill now
depending before us they apprehend it to be against their charter. This, I must say, is something
very extraordinary, and, in my opinion, looks [as if] aiming at an independency, and disclaiming
the authority and jurisdiction of this House; as if this House had not a power to tax them, or to
make any laws for the regulating of the affairs of their colony.Thomas Winnington supported
Yonge. “It has been a Custom always observed in this House, not to receive any Petitions
against those Bills which were brought in for the laying on of any new Duties.” He had more to
say on charter.The honourable Gentleman near me took notice of the petitioners pretending,
that the Bill now before us is against their charter; I hope, Sir, they have no charter which debars
this House from taxing them as well as any other subject of this nation; I am sure they can have
no such charter.Back to Barnard.[Even if there] were a constant and perpetual rule not to receive
petitions against such duties, yet certainly that rule could relate only to those duties which were
to be laid on for raising money for the current service of the public; it could not be presumed to
relate to those duties which were to be laid on for the regulation of trade only; and this last is the
case now before us.That was pretty blunt about the purpose of the duty. He next dealt further
and even more explicitly with the hypocrisy of the bill.The duties to be laid on by this Bill are so
far from being duties for the supply of the government, that I do not believe that even those
gentlemen, who appear so fond of the duties to be laid on by it, so much as expect or wish that
any money shall be thereby raised for the use of the public; the Bill is not intended for any such
end; it is rather in the nature of a prohibition, and it was never pretended that no petitions were
ever to be received against a Bill for prohibiting any sort of commerce.He renewed his argument
for hearing the petition.It may be the case that this House has sometimes refused to receive
petitions from some parts of Britain against duties to be laid on; but this can be no reason why



the petition I have now in my hand should be rejected . . . The people [of Rhode Island] have no
particular representatives in this House; and therefore they have no other way of applying or of
offering their reasons to this House, but in the way of being heard at the bar of the House by their
agent here in England; therefore if that general rule of not receiving petitions against duties to be
laid on, be ever to be receded from, the case now before us ought to be an exception to the
general rule.John Conduit returned to the argument against hearing the petition.I apprehend it
has always been the custom of this House . . . to refuse receiving petitions against any duties to
be laid on, and that without any distinction whether the duties to be laid on were for the raising of
money, or for the regulation of trade. As our colonies are all a part of the people of Great Britain,
they are generally represented in this House as well as the rest of the people are.After more
debate along these same lines, “The question being put for bringing up the petition, passed in
the negative.” This refusal to bring up the petition put the imprimatur of the House of Commons
on the statute: a money bill. The bill passed in the Commons on March 21.NOT A COMMON
MONEY BILLAgent Partridge, in an attempt to influence the House of Lords, wrote to the Duke
of Newcastle on March 28. His plea went beyond condemning the proposed duty from an
economic point of view, also alluding to “rights and privileges.”Inasmuch as there is a bill lately
passt ye House of Commons [for imposing] high duties on ye importation of sugar etc. into ye
Northern Colonys from ye Foreign Sugar Plantations and [the bill] is likely to be brought up soon
to ye House of Lords, the gentlemen of New York apprehend [i.e., in a petition] if it should pass
into a law will be rather worse in the consequence of it than ye bill of prohibitions last year.
Besides ye injury, it will be of in itself almost tantamount to a prohibition. It is divesting them of
their rights and privileges as ye King’s natural born subjects and Englishmen in levying subsidies
against their consent when they . . . have no representatives in Parliament, nor any part of ye
Legislature of this Kingdom, and that it will be drawn into a president hereafter whereby an
incredible inconvenience may ensue . . . As it is not a common money bill for raising a duty out of
ye Kingdom, we pray this petition may be presented to ye House of Lords in a proper time after
the bill has been read a first time.I am, in behalf of the New York Gentlemen, Thy Friend, Richd.
Partridge16The letter highlighted the intrinsic ambiguity of the bill. The duty was an inappropriate
invasion of American rights as a tax (“levying subsidies against their consent”), but yet the Lords
could consider the petition since the duty was not a tax (“As it is not a common money
bill”).CONSENT, ASSENT, EFFECTThe Lords did hear petitions, but consented to the bill on
May 4; it received the royal assent on May 17, 1733.The duty never did much to restrict
American commerce (nor did it raise revenue); the Americans smuggled the molasses they
needed. The strategy was successful, largely since the British, during the long period later called
“wise and salutary neglect,” made little effort (despite ongoing complaints from the sugar
planters) to enforce the act. In addition, the act was difficult to enforce. A typical observation is
this from the Massachusetts Governor to the Board of Trade, March 2, 1737: “The Sea Coast of
the Province is so extensive & has so many Commodious harbours, that the small number of
Customs House Officers are often complaining they are not able to do much for preventing



illegal Trade.”17PARLIAMENT: RIGHT TO REGULATE? RIGHT TO TAX?The Americans had
contested furiously, but—with the exception of Partridge and his clients—on an economic basis
only. The bogus duty created ambiguity—trade regulation vs. taxation—that cast a long shadow,
contributing to the British-American controversy three decades later.It was natural—since
Parliament had been regulating the trade of the colonies almost from their first founding—that
American protests against the bills of 1731 and 1732 were directed wholly against the economic
burden that would result from the prohibition of trade. But there also was no constitution-based
protest against the money bill of 1733.18While the Lords were considering the bill, Pennsylvania
submitted this protest:That a bill is brought up to [your lordships] named an act for the better
securing and encourageing the trade of his Majestys sugar colonies in America, which bill,
should be the same passed into a law, would have the same consequence as might have
attended two former bills of the like title brought up to [your lordships] the two last sessions of
Parliament but which [your lordships] did not think proper to pass.This protest makes no
distinction between the two earlier bills of prohibition and the new bill to levy a duty. The
ambiguity of the bill, and the hidden nature of the taxation, resulted in there being no widespread
American protest on a constitutional basis. Pennsylvania, for example, simply asserted that the
bill “would fully and effectually prohibit the legal trade and commerce” of North
America.19ENDURING IMPORTANCEFrom the British point of view, the Molasses Act was
clearly a money bill, and hence a precedent for later taxation. From the American point of view,
the act was trade regulation, and not a precedent for later taxation. Richard Price succinctly
captured the nature of the Molasses Act and the American reaction.In this act, the duties
imposed are said to be given and granted by the Parliament to the King; and this is the first
American act in which these words have been used. But notwithstanding this, as the act had the
appearance of being only a regulation of trade, the colonies submitted to it.20In 1763, in order to
derive a revenue from the American colonies, the British decided to enforce the Molasses Act.
(George Grenville, the prime minister, also decided to reduce the molasses duty to three pence
in order to encourage legal duty-paid importation of molasses in preference to continued
smuggling. The amended Molasses Act is now known as the Sugar Act of 1764, and is a
different story.21)The Board of Trade sent instructions to the governors on October 11. Because
of “neglect, connivance and fraud, not only the revenue is impaired, but the commerce of the
colonies is diverted from its natural course, and the salutary provisions of many wise laws are in
great measure defeated.” Therefore, “His Majesty has commanded us to require and enjoin you,
in the strictest manner, to make the suppression of the clandestine and prohibited trade with
foreign nations, and the improvement of the revenue, the constant and immediate objects of
your care.”22Gov. Francis Bernard of Massachusetts responded to the Board of Trade on
December 26. He pointed out this problem: “[The Molasses Act] has been a perpetual stumbling-
block to the Custom-house officers. . . . The question seems to be, whether it should be an Act of
Prohibition, or an Act of Revenue.”23His next assertion, that it was “designed for the former,”
reflected the broad American understanding. In early 1764, the colonies remonstrated against



enforcement. The action began with Boston merchants publishing a pamphlet of protest and
writing to their counterparts in neighboring colonies.Boston, January 9, 1764[The Molasses Act]
has long & justly been complain’d of by the Northern Colonies as a great Grievance; and should
it be continued & put in Execution, with any Degree of Rigour (as is like to be the Case hereafter)
it will give a Mortal Wound to the Peace of these Colonies.24Three additional colonies—
Connecticut, Rhode Island, and New York—published essays and petitions against the
enforcement of the Molasses Act. All four protests objected only to the economic burden of the
act, not its violation of the rights of Americans.Charles McLean Andrews points out that “The
vigorous protests of the New England merchants . . . do not contain a single word that can be
construed as a denial of the legality of the act itself. . . . Not once did they say that parliament had
no legal right to pass such a measure.”25Bernard Bailyn makes the same point: “The most
striking fact about these addresses and petitions is their entire devotion to economic arguments:
nowhere do they appeal to constitutional issues; nowhere was Parliament’s right to pass such
laws officially questioned.”26This lack of objection based on a constitutional argument was later
brought forth to support the British rationale for taxation: a “President,” just as Partridge had
anticipated. Thomas Whately, trusted lieutenant and spokesman for Grenville, made the
justification as explicit as could be.The Colonies have . . . acquiesced under several
parliamentary Taxes. [The Molasses Act] lays heavy Duties on all foreign Rum, Sugar, and
Melasses imported into the British Plantations. The Amount of the Impositions has been
complained of; the Policy of the Laws has been objected to; but the Right of making such a Law
has never been questioned.27And therefore, the argument goes, Parliament has rightful
authority to impose such duties for revenue.The enforcement of the Molasses Act (and its
amendment in 1764) was the first step in changing British colonial policy: from commercial
regulation only, to the addition of parliamentary taxation.28 Pitman states the consequence: “It
was the serious attempt by the British government . . . to enforce this law [i.e., the Molasses Act],
and again in 1764, by lower duties, to interfere with trade to the foreign West Indies, that ushered
in the revolutionary movement.”291. John Adams to William Tudor, Sr., August 11, 1818,
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Colonies, and the Taxes Imposed Upon Them, Considered (London, 1765), 104.28. Burke
(Speech on American Taxation: 1241) asserted that it, “opened a new principle: and here
properly began the second period of the policy of this country with regard to the Colonies; by
which the scheme of a regular Plantation Parliamentary revenue was adopted in theory, and
settled in practice.”29. Pitman, The Development of the British West Indies, 272.How the Magna
Carta Influenced the American RevolutionJASON YONCEIn 1984, Ross Perot purchased a copy
of the 1297 reissuance of the Magna Carta from the Brudenell family who had held the
document for centuries. In 1988, it became a permanent fixture of the National Archives
Museum where it stayed in the rotunda along with the American charters of freedom for several
years. Nearly two decades later, in 2007, Perot sold the copy for twenty-one million dollars to
David Rubenstein who also placed it again on long-term loan at the Archives as well as giving a
generous donation for renovations to the rotunda.1 The Archives re-encased the charter and
placed in a new exhibit in 2010. The 2500-word Latin document is a remarkable sight. In many
ways it is in better condition on vellum than the parchment copies of the Declaration of
Independence and United States Constitution.2The Magna Carta, and how the American
founders viewed it, is fundamental to any Whig interpretation of the period. While economic
interpretations are valid, it would be wrong to dismiss the founders’ vision of the Magna Carta as
a foundational text and patrimony, and its power in propaganda and legal argumentation. For
patriot or loyalist, the Magna Carta took on a covenantal role to which all else was
subordinate.Nevertheless, the centuries-long history of the document before the Revolutionary
War complicates the history for those in the present. It is difficult to draw a very straight of a line
from 1215 to 1776 without losing focus and winding up in a thicket of legalese or mentioning
every single colonial and founding figure who even once mentioned the charter in speech or
letter. Yet despite unforgiving contemporary views of the charter’s significance, and those in the
Revolutionary period who saw it as a wellspring of everything it meant to be of English descent,
we can see that the path may be quite tortuous but one can look backward from 1776 and see a
clear beginning in the distant past.ORIGINSHistories of what occurred at Runnymede in 1215
can begin as early as the 900s with others starting after the Norman Conquest of 1066 under
William I (the Conqueror). This was the ascent of the Norman and Angevin Kings in England.
William the Conqueror’s second son, Robert, was rightful heir to the throne because his older
brother, William II, had died in 1100. Younger brother Henry, however, swiftly united the barons
behind him and assumed the throne. This was accomplished with some conditions from the
barons, which Henry outlined in a bilingual Charter of Liberties. Such promises were not
unknown before this, but Henry’s was the first of such great length. His charter was reaffirmed by
his successors not only as originating with Henry but as a continuation of the rights and liberties
of the English since before the Norman Conquest.Henry made his promises to the Church first
but then promised to ease the reliefs paid by the baronage that were required to “buy” back the
lands they had inherited. He remitted debts owed to his predecessor and restored the “Law of
King Edward.”3 Two generations later, in 1199, Henry II’s youngest son—the infamous King



John - rose to the throne. This was not an expected outcome throughout most of John’s life.
John spent much of his kingship at war with regions of France. War was costly and, as the story
goes, John’s barons had little patience with his fiscal policies to fund these massive campaigns.
A new agreement was reached at Runnymede in 1215, called the Runnymede Charter for
decades before the term Magna Carta became the standard.Stephen Langton, then Archbishop
of Canterbury, has long been considered the primary author of the charter, although it is unclear
which provisions are his and which are not. Langton had the background to have crafted such a
text. His education was primarily French and heavily influenced by his colleague Pierre Chanter
or, Anglicized, Peter Cantor. Both held that monarchy was an element of Original Sin and, while
there were duties one owed to a monarch in the temporal realm, there were limits on what a
monarch could exact from his subjects. Langton conditioned this obedience on a technicality:
whether or not judges had ruled the king’s actions to be just. Disobedience was not permitted if
there was an affirming judgment. If, on the other hand, the king acted in his own will, that was
another matter.These types of debates, including the boundaries between ecclesial and political
authorities, were commonplace in the academic world in medieval Paris. During the generation
before Runnymede, English legal theory was dominated by the likes of John of Salisbury who
was of Anglo-Saxon descent but educated, like Langton, in Paris under Abelard and who was a
friend of the first and only English Pope, Adrian IV. In his Policraticus, Salisbury affirmed that
kings were bound by the law and advanced his own somewhat unique solution of regicide in
addition to mere disobedience.4 Lawful kingship, however, was not a novel point of view during
this period but a fairly commonplace one; the Magna Carta, far from being a watershed,
reflected ideas that had already been long in place by 1215.5 In 1291, Edward I declared the
charter to have statutory force and it continued to do so for centuries.1300-1600: AN
INTERLUDEThe long-established narrative has been that the Magna Carta vanished from the
English imagination from the fourteenth to the seventeenth centuries. Although many of the
articles declined in relevance as laws changed during these three “dark” centuries, a
seventeenth century writer asserted that the Magna Carta’s mind was great even if the body was
small.6 Recent research on court documents of this era, long obscured by the archaic and
inconsistent language they used, shows that many of these cases did cite the Magna Carta in
some form or another. More formal treatises appear in the sixteenth century as well.This dispels
the notion that the charter grew irrelevant during the Late Middle Ages and disrupts another
prevalent narrative, that Edward Coke democratized the meaning of the Magna Carta beyond
what it could have possibly meant in its time. It is now evident that the charter’s villiens
tenementum, those subject to a feudal lord, were partially included in the chapters concerning
free men. To be fair, there was probably little recourse that a peasant would have against his
lord.7 However, it did not necessarily imply a lack of parity when acting outside the geographic
bounds of his feudal domain. Rights were certainly limited weighed against one’s lord but
peasants nonetheless had rights under medieval readings of the Magna Carta particularly
following the vast societal changes brought about by the Bubonic Plague of the fourteenth



century. When writing about the Magna Carta’s immemorial influence, recent discoveries have
been a huge boon to those who look to the charter for its influence on American law and the
founders’ understandings of rights.1600-1688Stephen Langton, speaking for the barons, had
attributed these rights to a very likely source: God. The barons, however, probably had a more
terrestrial origin in mind: immemorial custom.8Indeed, if there is a word which could
contextualize the sentiments about English law during this period, particularly as it applied to the
rights of individuals, the best choice would be immemoriality. While that may not actually be a
word, it describes something that exists beyond memory. The Magna Carta had not been
“forgotten” in the fifteenth and sixteenth centuries. However, a “revival” of its origin and meaning,
especially of the twenty-ninth article, came during the seventeenth century. Its primary expositor,
Edward Coke, is likely recognizable to most readers of American constitutional history. Its
primary exporter was another name even more familiar to students of American history—William
Penn. Penn, like Coke, would primarily concern himself with Article 29.9In terms of
immemoriality, Coke connected the Magna Carta to twelfth century origins, namely the
coronation texts of Kings Henry I, II, and III. From there, Coke and his successors extended this
law to Edward the Confessor, the last of the Anglo-Saxon Kings of the early eleventh century. An
example of Coke’s rendering of the Magna Carta, and one that would prove very important for
his American acolytes in the next century, was the writ of Habeas Corpus. The notion itself
predated the Magna Carta by nearly a half-century under Henry II.10 The modern concept of
Habeas Corpus is not clearly connected with the Magna Carta, rather, Habeas corpus ad
subjiciendum had been a royal prerogative to have a prisoner called to the King’s court. While
Article 29 established that freemen cannot be imprisoned or dispossessed without some sort of
due process, Article 28 of the Magna Carta established that no one (aliquem), not merely
freemen (liber homo), could be charged without reliable witnesses presented in front of some
sort of tribunal. From this, Coke extrapolated what many would consider a more contemporary
notion of habeas corpus.11Parliament passed the Habeas Corpus Act forty-five years after
Coke’s death in 1679 during Charles’s reign. This was not understood as creating habeas
corpus but, rather, strengthening it to prevent any arbitrary or capricious behavior from Charles’s
likely successor, his brother James. The act passed in a humorous back-and-forth between the
Lords and Commons and Charles gave his assent.12During the Stuart restoration in Britain,
King Charles II and James were typically supportive of religious toleration. Unfortunately, the
Parliament of the time did not share this sentiment and William Penn, as the story goes, found
himself so at odds with supporters of the Church of England that he eventually fled to North
America. With this background, Penn printed the Magna Carta in the North American colonies,
expounding on the natural rights of Englishmen with particular reverence toward the ninth and
twenty-ninth articles.13Most of Penn’s commentary on the Magna Carta centered on the rights
that it granted to all Englishmen. His introduction smacks of a warning and a call for all of the
colonies, not just Pennsylvania, to pass resolutions affirming the rights of men, more akin to a
call for a bill of rights than a constitution. With one exception in Maryland in the 1640s, key



government documents like the Fundamental Orders of Connecticut (1639) were simply about
governance and not about rights.Marylanders had a stronger record of attempting to delineate
their rights as Englishmen in addition to the marginally effective 1639 Petition of Right. The
settlers asserted “the Inhabitants of this Province shall have all their rights and liberties
according to the Great Charter of England.” In a 1728 pamphlet, Daniel Dulany the elder re-
asserted that these rights had their origin not only in the Magna Carta but also in other acts
including the Bill of Rights of 1689 and the aforementioned Habeas Corpus Act of 1679. His son,
Daniel Dulany the younger, though a loyalist, would nevertheless argue in a similar vein
concerning taxation without representation decades later.14In same decade as Penn’s printing,
comity between the colonial governments and the British Crown withered. Colonists had wearied
not only of King James II’s pro-Catholic power plays, but also of his royal governors in the
colonies. Moreover, James used royal prerogative to dump the colonial charters that provided
the later foundation for the patriot’s argument that the North American colonists maintained the
same rights of mainland Brits. The result, while not on the scale of war, did involve rebellion in a
few of the colonies: Leisler’s Rebellion (New York), Gove’s Rebellion (New Hampshire), and the
Boston Revolt of 1689.Great Britain faced a two-front upheaval from the Dutch Low Countries
against the Stuart Dynasty as well as discontent and revolt from its own North American
colonies who were already rebelling to assert their rights nearly a century before the American
Revolution. The Glorious Revolution of 1688 upended the Stuart Dynasty and began the rule of
the House of Hanover under the William of Orange, a Dutch prince and stadtholder, and his first
cousin Mary II.AMERICANS AND THE RIGHTS OF ENGLISHMENThe Founders’ view of the
Magna Carta was largely founded on such idealism of English law and identity. Far from its
origins as a baronial document, the Magna Carta had its own mythos by the 1700s. In this high-
minded idealism, the charter represented the rights of all Englishmen rather than just the
peerage. As a legal matter the charter’s relevance was far less clear.Colonial grievances were
against the policies of Parliament, not the monarchy, and rebelling against the British monarchy
was not a focal point of protests before 1776. If anything, during the protests against Parliament,
colonial political leaders remained deferent to the King. Historian Eric Nellis questioned the
sincerity of the Olive Branch Petition in his book The Long Road to Change because it asserted
allegiance to the King while rejecting Parliament’s authority in the colonies.15 However, its
sincerity and logic is not as incoherent as it seems when taking into account the legal arguments
of the 1760s and the appeals to the Magna Carta above any other major text of English
history.16 Having resorted to outright rebellion in 1776, the complaints of the Declaration of
Independence could be addressed directly to the King. In fact, at that point, the Declaration
seems to go out of its way to avoid acknowledging that Parliament owned any of the abuses
cited therein.In 1764 Parliament passed the Sugar Act to resolve the longstanding issue with
American merchants evading import duties on molasses. While in the short run the act had
some unpopularity with merchants, it failed to excite anti-parliamentary passions. The Stamp Act
of 1765 was another matter: it was a new revenue tax that affected almost everyone. Here began



the decade of discontent leading to secession.The Glorious Revolution of 1688 had established
greater parliamentary supremacy. This was a supremacy that would naturally have extended to
the British colonies. While that revolution lessened the power of the British monarch to act in the
absence of a convened parliament, and gave rise to the English Bill of Rights, it still occurred
during a period of greater centralization of power throughout Europe. The absorption of Scotland
into Great Britain under a single crown and parliament in the 1707 Act of Union was a natural
consequence of this. Caution was taken in later colonial charters not to be as generous as in
those granted in the earlier seventeenth century. Georgia, for example, entitled its colonists to
the rights of Englishmen but no right of local governance.17These matters came to a head
during the Stamp Act Crisis in 1765. This was when the legal aspects of the charter came into
question. Benjamin Franklin traveled to London to represent the colonies. Other recorded
testimony came from Isaac Barre, an Irish soldier and member of Parliament supportive of the
Americans, and Joseph Galloway, a lawyer and friend of Franklin’s yet nevertheless an ardent
loyalist pledged to defend the mother country.Most of Franklin’s associates agreed with Barre.
Franklin combined his associates’ Declaration of Rights and Grievances, undoubtedly written by
John Dickinson, along with other municipal declarations to the House of Commons. In the
course of questioning, the Magna Carta appears to have come up in a flurry of confusion
between Franklin and the Prime Minister, Lord Grenville. The back-and-forth between Grenville
and Franklin tested Franklin’s patience and, as the ministers persisted in their interrogation,
Franklin grew weary and testy.Q. Don’t you know there is, in the Pennsylvania Charter, an
express reservation of the right of Parliament to Lay Taxes there?A. I know there is a clause in
the charter, by which the King grants that he will levy no taxes on the inhabitants, unless it be
with the consent of the assembly, or by act of parliament.Q. How then could the assembly of
Pennsylvania assert, that laying a tax on them by the Stamp Act was an infringement of their
rights?A. They understand it thus; by the same charter, and otherwise, they are intitled to all the
privileges and liberties of Englishmen; they find in the great charters, and the petition and
declaration of rights that one of the privileges of English subjects is, that they are not to be taxed
but by their common consent . . .Q. Are there any words in the charter that justify that
construction?A. The common rights of Englishmen, as declared by the Magna Charta, and the
petition of right, all justify it.While it had been a pretty standard argument to invoke the older
colonial charters, Grenville stood on firmer ground than Franklin here. The Pennsylvania Charter,
ironically William Penn’s own Frame of Government, stipulated exactly what Grenville had
spoken. Franklin’s rebuttal hyperextended a six hundred year old document that bore little
relevance to the matter at hand.Notions of “inherited rights” get bandied about loosely in
contemporary discourse but it is essential to understand how strong notions of “Englishness”
existed for nearly a millennium before the American Revolution. Saint Bede the Venerable wrote
a well-known history of England in the seventh century that formed the basis of an English
identity apart from the fragmented continent in the post-Western Roman Empire realms.
Englishness, and later Britishness, was extended generationally and, as far as the colonists



were concerned, across all distances. In London, Edmund Burke made the same case for the
colonists although he, like Joseph Galloway, would never claim colonial legislative supremacy
over the Parliament.Many British politicians, as well as many notable Americans, disagreed.
Distance was a cause for differential treatment. Thomas Hutchinson was among the Americans
who agreed that the colonies were not necessarily part of the British community insofar as rights
were concerned. Here it is important to recall an important point in the chronology of the debates
over “taxation without representation:” several colonies argued for their right for their
representatives to tax themselves. That would put colonial legislative bodies on par with the
British Parliament. If that seems like an unpalatable notion, also bear in mind that the Glorious
Revolution was as close to their national memory as World War II is to ours. And from the ashes
of the Glorious Revolution was the final subordination of the crown to the prerogatives of
Parliament in most matters. One must keep this in mind when understanding the opprobrium of
Parliament and American Tories. In sum: claiming rights of all post-1688 Britain while claiming
further rights to autonomy from an inheritance from the 1215 charter frankly seemed absurd.In
1776, in the spring preceding the Declaration of Independence, Chief Justice William Henry
Drayton of South Carolina delivered a riveting address to a grand jury in Charleston. Drayton
invoked the Magna Carta as a foundational document of justice in the English colonies and
charged that George III’s government had treated it with contempt. In this decade after the
taxation crises, Parliament was no longer the main enemy and charges were increasingly made
against the King signifying not only the offenses against the Americans—which Drayton and
many others outlined—but the state of rebellion for which Englishness was no longer a sufficient
bond to prevent. Drayton drew on numerous historical precedents including South Carolina’s
shedding of proprietary rule in a bloodless revolution in 1719.While drawing parallels with King
John would have been insult enough, Drayton took the approach of comparing George III to the
final Stuart monarch, James II, who had been ousted during the 1688 Glorious Revolution. It was
in these later years before 1776 that the colonial charters—which had been tampered with also
under James II—were dissolved by George III. Other states, including New York, had their
legislatures suspended. James II had broken the original contract between the Crown and
Englishmen, and now George III had done so with the colonies; the response would be no
different.18While Drayton still paid some lip service to reconciliation, David Ramsay avoided any
pretense in his July 4, 1778 address, also in Charleston. The language was extravagant and
optimistic despite the state of war. In Ramsay’s address one can see the beginnings of an
“American Dream” in which even the lowest-born could succeed. “Whereas, in our present
happy system, the poorest school-boy may prosecute his studies with increasing ardour, from
the prospect, that in a few years he may, by his improved abilities, direct the determinations of
public bodies, on subjects of the most stupendous consequence.”19 Ramsay’s speech clearly
wanted to boast of America’s own glorious revolution. Naturally, it may be pointing out the
obvious that the Siege of Charleston was still two years in the future from Ramsay’s
grandiloquent speech.It is on this point we can return to 1776 when the Olive Branch Petition



and other documents for reconciliation were addressed to George III. Thomas Jefferson and
John Adams appealed to the rights that they believed extended from the pre-1688 Britain and
tethered their loyalty to the King rather than to Parliament. However, taxation alone did not propel
the colonists to outright rebellion. Rhode Island formally declared independence a month before
the signing of the Declaration in 1776, citing the lack of trial by jury and habeas corpus.
Harkening back to the Magna Carta: the fight was to remain free, not to become free.But where
the Declaration of Independence reflected ire over suspension of colonial charters and
legislatures, and the Constitution’s more immediate focuses were of habeas corpus and due
process, the Bill of Rights owed a massive debt not only to the English Bill of Rights but to the
very wording of the Magna Carta:Fifth Amendment: “No person shall be held to answer for a
capital or otherwise infamous crime . . . nor to be deprived of life, liberty, or property without due
process of law . . .”Chapter Twenty-Nine: No freeman shall be taken, imprisoned, or disseized . . .
or in any way destroyed, nor will we . . . prosecute him, except . . . by the law of the land.”Fifth
Amendment: “nor shall private property be taken for public use, without just
compensation.”Chapter Nineteen: “No constable or other bailiff of ours shall take anyone’s grain
or other chattels . . . without immediately paying for them in money”Sixth Amendment: “In all
criminal prosecutions the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the state and district wherein the crime shall have been committed”Chapter
Fourteen: “A freeman shall not be [prosecuted] . . . except by the oaths of lawful men of the
neighborhood”20CONCLUSIONDuring the eight hundredth anniversary of the Magna Carta in
2015, British jurist and medieval historian Jonathan Sumption—Lord Sumption—took on legal
and historical interpretations of the charters. “Its practitioners have a natural tendency to
legitimise their ideals by asserting their antiquity. But they have, on the whole, been bad
historians.”21 Sumption assailed Coke and the exceptionalist mythos that persisted until the
early twentieth century. “But I do have a problem with the distortion of history to serve an
essentially modern political agenda. Claims like those which I have just cited are high-minded
tosh.” There is little to nothing wrong to be found in Lord Sumption’s analysis. However, even if
much of the tradition that the Founders saw was a cooked-up historical fiction it would be foolish
to deny the power of the idea and how it came to shape the political thinking of the period. In that
sense, the Magna Carta’s placement with the charters of freedom is reasonable even if the
ultimate, parallel truth is much more complicated. However, there is some reason to believe that
it is uncomplicated. The recently-translated court documents from the fourteenth and fifteenth
centuries cast doubt on the idea that Coke’s—and the American Founders’—views of the Magna
Carta and the rights of Englishmen were mythical. Exaggerated, perhaps, but far from baseless.
As Justice Felix Frankfurter put it in 1953, the Magna Carta “was the beginning, not the end, of
the struggle for the principles it enunciated.”1. A personal account of the auction can be found at
David Rubenstein, “The Magna Carta Returns to the Archives,” Prologue Magazine 42, no. 4
(Winter 2010).2. “Perot Purchases a Copy of the Magna Carta,” New York Times, September 27,
1984, . Christopher Michaud, “Magna Carta fetches $21.3 million at Sotheby’s auction,” Reuters,
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Sea: A Pre-Revolutionary TaleJETT B. CONNERComing up rapidly from behind the British
privateer, the frigate suddenly lowered one national flag and raised another, the customary ruse
of switching colors, swung about and unleashed a fury of cannon fire directly at the stern of the
enemy ship. Although it had done its best to prepare for just such an attack, the privateer
suffered damage and heavy losses. Above deck, limbs of masts and men went flying. But what
must have been happening below was even a greater nightmare for Thomas Paine—the fear of
being struck down “not by cannon balls, but by splinters from inside the ship that fly in all
directions.”1 The privateer managed to come about and return fire, taking many lives on the
French ship. Soon, though, the British ship, overwhelmed, out gunned and out manned, struck
its colors. For real.Fortunately, young Paine missed all the action this time. On the crisp
November morning in 1756 that the British privateer Terrible put out to sea, he was not aboard.
He certainly had meant to be, but just in the nick of time his father tracked down his runaway son
in London and talked him out of sailing off with the rest of the crew. Good thing he listened. As he
recalled later: “From this adventure I was happily prevented by the affectionate and moral
remonstrance of a good father, who, from his own habits of life, being of the Quaker profession,
must begin to look upon me as lost.”2Growing up in Thetford, England, a market town northeast
of London of about 2000 inhabitants at the time, Thomas Pain (he would add the “e” later in life)
was provided a grammar school education by his working-class family. His father was a
staymaker, a maker of whalebone components for women’s corsets. His mother was the
daughter of a civil servant. Around age thirteen, his formal education having come to an end,
Paine began an apprenticeship with father to become a staymaker. He worked in the trade for six
years until suddenly running away from home to seek his adventure at sea.It must have been a
dull existence, making whalebone stays. Descriptions of Thetford at the time do not paint a bleak
picture of the town or surrounding countryside, although like many English towns of the period
stark inequality was everywhere and little opportunity existed for those not well connected to the
town’s ruling family, named Grafton. Paine attended the Anglican church of his mother, but
nonetheless was exposed through his father to the bland uniformity of the Quaker religion which



he mildly poked fun of years later: “Though I reverence their philanthropy, I cannot help smiling at
the conceit, that if the taste of a Quaker had been consulted at the creation, what a silent and
drab-coloured creation it would have been. Not a flower would have blossomed its gaieties, nor a
bird been permitted to sing.”3So, the young bird flew the coop: “At an early period, little more
than sixteen years of age, raw and adventurous, and heated with the false heroism of a [school]
master who had served in a man-of-war, I began the carver of my own fortune.”4 (Paine’s
recollection of his age was off. He was nineteen in 1756, the year he left home to seek adventure
—the same year the Seven Years War between England and France began in Europe.)After
running away, Paine quickly found work as a staymaker in London. But he soon answered an
advertisement that appeared in London’s Daily Advertiser in the fall of 1756: “To cruise against
the French, the Terrible Privateer, Capt. William Death . . . All Gentlemen Sailors, and able-
bodied Landmen, who are inclinable to try their Fortune, as well as serve their King and Country,
are desired to repair on board the said Ship.”5 Paine’s dream of going to sea was finally coming
true, or so he thought.Privateers were “ships with a license to rob.”6 Outfitted as a privateer in
October and granted its license soon after, a letter of marque, the Terrible carried twenty-four
guns, a combination of six and nine pounders and smaller carriage-guns. After posting its
advertisement for a crew, the one that Paine saw and responded to, the privateer ship sailed
from London in November. It quickly spotted and boarded a vessel which likely held contraband
goods and, after dropping it off and hoping it would be declared a prize, continued making its
way to Plymouth to lay over for additional supplies. What might have happened to Paine had he
sailed off on that fateful cruise soon unfolded.The names of the captain and the ship were
certainly ominous enough. Aboard the Terrible in addition to its captain, William Death, was a
second officer, a cousin to the captain also named Death and several other officers with names
such as Ghost and Devil. The privateer ship, which sailed from Execution Dock, was about to
live up to those names. As it happened, there was also aboard a lieutenant of Marines named
Samuel Stokes, who survived the ship’s fateful battles and capture, and later published an
account of the events.7 It is by his account that much of what happened to the Terrible is known.
Also, aboard as the ship departed Plymouth in early December to begin its cruise was a very
dangerous passenger—a deadly fever with a presence much more menacing than the frightful
names of the ship and its crew.Even before its first battle the Terrible already had become a ship
of death. Only 116 of the crew of 200 were able to “stand the guns” of the ship, “the rest being
either dead or sick below with a distemper called spotted fever [likely typhus] that raged among
the ship’s company.”8 About two weeks after departing Plymouth, the privateer ship spied a sail
and gave chase. It belonged to a French cargo ship named Alexander le Grand (which the
English translated The Great Alexander). Finally catching up to the French ship, the Terrible
subdued it after a two-hour battle. Then the Terrible with its prize in tow started making its way
toward Plymouth to drop it off. Unfortunately, William Death’s cousin—the second officer named
Death—and several other crew members on the Terrible were killed during this first battle,
further weakening the ship’s already spare crew.After a few days, the Terrible spotted two distant



sails at dusk. The next morning, one of those ships bore down on the Terrible at a high rate of
speed. Alarmed but forced to slow down while awaiting her prize to catch up, the Terrible
prepared for battle. Soon the approaching ship, which turned out to be the Vengeance, a French
privateer of thirty-six guns, switched its colors from British to French and attacked.The Terrible
fought fiercely against its attackers, killing the captain and many crew on the Vengeance, but in
the end the French were the victors. And in spite of striking his ship’s colors signaling surrender,
Capitan Death, who was wounded several times early on but continued to fight, was shot in the
back and killed as soon as the French boarded the defeated ship. Stripped of his watch and
other personal belongings, he was tossed overboard. New horrors now faced the few remaining
survivors of the Terrible. Because Lieutenant Stokes was among those who managed to survive
dreadful imprisonment conditions later, he was able eventually to return to England and publish
his account of the battle and the survivors’ treatment. Among his descriptions:I come now to
relate the most melancholly Scene of all . . . the Deck was cover’d with our Men, some dead, and
many with their Arms and Legs off, and otherwise wounded . . . these barbarous Villains, having
no more Regard to the Living than the Dead, tumbled all overboard, in Spite of their Dismal
Cries for Mercy . . . After they had beat us unmercifully with their Cutlasses, they put some of us
in double Irons on board the Terrible, and the rest on board the Vengeance . . . The next Morning,
being the 28th of December [1756] . . . they hawl’d Twenty-seven of the poor Wretches out of the
Hole, who were smothered to Death . . . and threw them overboard, like so many Dogs, taking no
more Notice of it, than if nothing had happen’d.9Years later, Paine wrote that the Terrible had
“stood the hottest engagement of any ship” during the Seven Years War.10 But soon after that
ship had sailed, young Paine—not knowing of the Terrible’s fate at the time—brushed off his
father’s warnings which “began to wear away,” and sought out another adventure at sea. This
time he boarded the King of Prussia, a 340 ton multi-decked privateer with a crew of 250 and
over fifty guns, and “went in her to sea.”11 The ship left London, sailed down the Thames in early
January 1757 and, after picking up additional crew in Dover, put out to sea in February to cruise
the English Channel and nearby waters.12Interestingly, there were two privateers named King of
Prussia, the one that Paine joined and another that sailed out of Liverpool. The ship Paine
boarded had a six month’s cruise; the ship sailing out of Liverpool returned to port after two
years at sea. This has caused confusion in retelling Paine’s adventure as a privateer sailor, some
authors believing that Paine spent two years at sea.13Next to nothing is known about Paine’s
experiences on this voyage. Even though it lasted six months, he barely mentioned the event
later in life. The ship captured prizes and brought back plenty of booty. There is no record of
Paine’s responsibilities, so whether he took up arms against enemy ships, which was typical of
hired crews’ responsibilities, or performed other duties, no one really knows. Perhaps he put his
staymaking skills to good use keeping lines and sails repaired.But danger lurked aboard all
privateer ships and he certainly saw death and destruction. Whatever his role on the King of
Prussia, he experienced violent battles, felt fear and found plenty to fulfill his ambition for
adventure. He particularly feared splinters flying around underneath the decks like little unguided



missiles during cannon bombardments, because that’s what he mentioned later. At the very
least, he learned some survival skills that helped him achieve the independence he was seeking
from home and family. And he took part in the Seven Years War, the same war that across the
Atlantic was called the French and Indian War, a conflict that a young George Washington
helped start in 1754.For a time after disembarking from the cruise and with the help of his
portion of the ship’s bounty, Paine was able to live in London, attend scientific lectures and
hobnob with some of London’s elite and literati in the various social clubs of the city. It was a brief
respite from the world of tradesman work, and it proved to be a period of education and
enlightenment. But before long, his seafaring earnings depleted, he was forced to face the world
of regular work again and consider his options, which weren’t many. Going back to sea, however,
was not among them. He didn’t sign up for another privateer’s cruise.While living in Lewes where
he served as a tax collector Paine penned his first pamphlet, The Case of the Officers of Excise.
It was a forcefully written petition urging Parliament to improve wages and working conditions for
England’s excisemen. Many of them collected the funds necessary to get the pamphlet printed.
Distributing it himself, Paine lobbied members of both houses of Parliament personally, but in the
end his efforts failed and cost him his job, most likely for his political agitating though officially for
neglecting his duties in Lewes as a tax collector while leaving his job to lobby the government in
London. But Paine’s pamphlet revealed his skills for persuasion and a way with words, and it
caught the attention of some of London’s movers and shakers, including such people as
playwright and novelist Oliver Goldsmith.
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